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Where there is no law there is no freedom
~John Locke

AN APPROACH TOWARDS NEW TENANCY LAW

by Arul Prakash
Legal Associate

(An Article on the recently enacted Model Tenancy Act)

The MTA is aiming to provide a revolutionary change
in the Rental Sector with an approach to cover for all
the disputes that can possibly occur during a tenancy
and effective measures thereto for the redressal of the
said disputes. Following are some provisions

produced herein, which are of acute importance:
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e Institutional framework — regulatory and judicial
bodies-

e Rent Authority-Section 29 of MTA provides for
the appointment of Rent Authority to be an officer
who is not below the rank of Deputy Collector.

Rent Authority exercises same power as vested in Rent
Court in matters related to uploading details of
tenancy agreement on a digital platform, fix or revise
the rent on an application, investigate the case and
pass an order in case of deposit of rent by the tenant
with the rent authority, allow the tenant, to vacate the
premises if it becomes uninhabitable in absence of
repairs by the landlord, and conduct an inquiry and
allow compensation or levy penalty in case of an
application made to it by the landlord or tenant if any
person cuts-offs or withholds any essential supply or

services.

Rent Court and Rent Tribunal-

Section 32 and 33 of the Act provides for the
constitution and Section 34 provides for the
jurisdiction of Rent Court and Rent Tribunal
respectively.

For speedy disposal of cases, Rent Court or Rent
Tribunal has to dispose the case within 60 days from
the date of receipt of the application or appeal and
shall record the reasons in writing in case of disposal

of case exceeds 60 days period.

Appeal from the orders of the Rent Court lies to the

Rent Tribunal. In addition, order of Rent Court or Rent

Tribunal shall be executable by as a decree of a civil

court.

Scope of coverage-

Section 2 & 3 MTA applies to any premises, which is, o
1n

left separately for residence or commercial or
Continue

educational use except industrial use
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However, MTA does not provide what constitutes
residence/commercial/educational /industrial use.
Protection of landlord-

As stated above the prime object of the MTA is to
eliminate the fear among landlords regarding
repossession of their premises and increase the
growth of investment in rental sector of the market.
Keeping this view, MTA proposes to give protection to
landlord in following manner- SEBI Updates

e Subletting of rented premises cannot be affected
without prior consent of landlord in writing
[Section 7].

e Landlord is allowed to make deduction from
security deposit amount for any liability of the
tenant [ Section 11].

e Landlord can file an application to the Rent
Authority against the tenant in case of cut-off or
withhold of any essential supply or service in the

premises by the tenant [Section 20].

e Landlord can make any construction or
improvement to the rented premises after
permission of the Rent Court obtained in this
behalf [Section 25].

e Landlord is allowed to fix or revise the rent
payable by the tenant, provided the same should
be agreed by the tenant in the tenancy agreement
[Section 8 & 9].

Significant safeguard of tenant-

MTA proposes to give protection to landlord in the

following manner- )

J Succissors will have same rights and obligations LBk
in the tenancy agreement as that of tenant if he/
she passes away within the period of tenancy continue

[Section 6].
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e Rent cannot be increased during the tenancy
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period, unless the amount of increase is

expressly set out in the Tenancy Agreement.

[Section 9]
e Tenant is entitled to get refund of the security

deposit amount at the time of vacating the
premises after deduction of amount of liability,
if any.[Section 11]

e Tenant is entitled to get a written
acknowledgment rent receipt by the landlord.

[Section 13]
Lastly, It is not a point of dispute that MTA is a

measure in the best interests of the Rental Sector.
The Act will weed out many infirmities infecting the
Rental Sector and curbing its growth for many Years
now. That the Rental Sector is an important aspect of
the Indian Economy, accountability and
transparency in the same will have a lasting impact.
Butis it adequate? Why tenancies which have existed
since many years and the same being unjust and
arbitrary, or detrimental to the interests of

Landlords, should not be within the purview of MTA.
X
Amended Rules Of HRERA For Reckoning

Area Of The Unit

by Tithi Aggarwal
(An Article on HRERA Rules for reckoning Area of Unit)

On 18th May 2021, the Haryana Real Estate
y eUs Y . RBI Updates
Regulatory Authority (HRERA), Gurugram having
considered it necessary to provide for a mechanism
to ensure compliance of the obligation cast upon the

promoters
and real estate agents to sell/facilitate sale of

Apartments/Floors in a real estate project on the
basis of carpet area notified the Haryana Real Estate
Regulatory  Authority, Gurugram, (Sale of
Apartments/Floors in a Real Estate Project on the

Basis of Carpet Area) Regulations, 2021.
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Supreme Court and High Court decisions saying
that the practice of sale of real estate on Super Area
basis is illegal, misleading, ambiguous, opaque, and

gives rise to confusion and complexities.

Since, there is no universal definition of Super Area,
the developers as per their convenience, define
Super Area in the builder-buyer agreements in a
vague manner. The properties are not accurately
described giving details and breakup of the

components that are included in the Super Area.

New Rule: As per the notified rules, that apartments
and flats within the jurisdiction of HRERA,
Gurugram would be sold only on the basis of Carpet
Area, and not Super Area, which had been the

practice followed by most of the developers so far.

A promoter is obligated to provide complete
information under clause (h) of section 4(2) of the
Real Estate (Regulation and Development) Act 2016
about the number, type and carpet area of the real
estate unit for sale in the project along with the area
of exclusive balcony or verandah and open terrace

area.
Applicability: These regulations shall be applicable:

(i) for sale of flats in new projects, ongoing projects
(i.e projects without completion certificate), and

exempted from registration;

(ii) to resale of a real estate unit i.e apartment/floor
in the favor of subsequent allottee, as the Real Estate
(Regulation and Development) Act, 2016 does not
distinguish between an allottee and a subsequent !
Link

allottee.
Continue....
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This shall bring more transparency into the real estate
sale. For on-going projects: In case of ongoing projects
where the promoter has allotted real estate units on
super area basis prior to the Real Estate (Regulation
and Development) Act, 2016, the developer will now
have to define all the components of the super area,
and mention it in the builder-buyer agreement. The
inclusion of common area, club facilities, health
centre, veranda, and other such areas will not be
allowed to be clubbed in saleable areas, as had been
done in the past. Further, that the conveyance deed
shall still be registered only on carpet area basis,
according to the HRERA rules. This is to prevent any
fraud with the allottee when the unit is sold on super
area basis.

Penalty: a) For Developers: Any violation of these
provisions, the developer will be liable for revocation
of registration of real estate project under section 7(1)
(c). Whereever the developer is found indulging in
unfair trade practice/fraudulent practice of selling the
Apartment/Floor in a real estate project on the basis of
super area/covered area/ sale area or an/by other
nomenclature except on carpet area, the Authority
may revoke the registration granted under section 5 to
the promoter or section 9 to the real estate agent of
the Real Estate (Regulation and Development) Act,

2016 as the case may be.
b) For Real Estate Agents:

If any promoter is found indulging in facilitating sale
of a real estate unit on any other basis except on
carpet area basis it shall be treated as involvement in
unfair trade practice under section 10 of the Real
Estate (Regulation and Development) Act, 2016 and
proceedings for revocation of registration of such
errant real estate agent may be initiated as per

provisions of section 9(7) of the Act ibid.
X
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WILFUL DISOBEDIENCE AS A SUFFICIENT
GROUND FOR CONTEMPT OF COURT

by Srivarshini
Legal Associate

o f—

(An Article elucidating the contempt law in India)

Contempt in law means being disobedient to a court of law or towards it’s ruling. The
recognition of contempt of court and to punish for contempt is essential for a nation such as
India which is based on the concept of rule of law, which requires supremacy of law, since the

judiciary is considered as the place of hope and justice for the citizens.

According to the Supreme court bar association v. Union of India (1995), the object of
punishment is both curative and corrective and these are meant to assist an individual
complainant to enforce his remedy and there is also an element of public policy for punishing
civil contempt since the administration of justice would be undermined if the order of any
court of law is to be disregarded with impunity.

Every citizen of our country is bound by the orders of the Hon’ble courts and no one, however
powerful dare to disobey the binding and final orders of the court, otherwise he has to face
the ire of the court. No authority can afford to wilfully disobey the orders of the court for the
fear of being prosecuted under the Contempt of Courts Act, 1971.

It is relevant that Article 129 and 215 of the Constitution of India provides that the Supreme
Court of India and High Courts respectively shall be treated as a Court of Record and shall
have all the powers of such a court including the power to punish for contempt itself.

According to section 2(b), civil contempt means wilful disobedience of any judgement or a
decree of a court or a wilful breach of any undertaking given to a court. Determination of civil

contempt is objective and is not based on the subjective understanding of anyone.

If there is a judicial order and if such an order has been wilfully disobeyed, then that fact of
disobedience will constitute civil contempt. The Supreme Court in Contempt Petition (Civil)
Nos. 625-626 of 2019 in Civil Appeal Nos. 11017-11018 of 2018 reiterated that contempt action
can be taken only in respect of established wilful disobedience of the Court order. In the
aforementioned contempt cases, the bench comprising Justices A M Khanwilkar and B R Gavai

observed that the primary concern must be whether the acts of commission or omission can
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be said to be contumacious conduct of the party who is alleged to have committed default in

complying with the directions given in the judgment and order of the court. In these cases,
the Uttar Pradesh Jal Nigam annulled the recruitment process pursuant to which the
petitioners were employed, thereby terminating services of the petitioners. The said order
was set aside by the Allahabad High Court which directed that the petitioners be permitted
to work and be paid regular monthly salary. This was later upheld by the Supreme Court.

Contempt petitions were filed alleging violation of directions issued by the Court.

But the orders passed by the High Court and the Supreme Court do not contain explicit
direction to reinstate the petitioners with continuity of service and back wages as such.
Instead, the expression used was only "to permit the petitioners to work on the posts" which
were held by them at the time of their termination and "to pay them regular salary month by
month" and "as and when the same accrues to them". Thus, it was understood thatitis nota
case of wilful disobedience of the orders of the court.

The bench further observed what amounts to wilful disobedience and stated; Thus, in order
to punish a contemnor, it has to be established that disobedience of the order is "wilful". The
word "wilful” introduces a mental element and hence, requires looking into the mind of a
person/contemnor by gauging his actions, which is an indication of one's state of mind.
"Wilful" means knowingly intentional, conscious, calculated and deliberate with full

knowledge of consequences flowing therefrom.
Wilful acts does not encompass involuntarily or negligent actions. The act has to be done

with a "bad purpose or without justifiable excuse or stubbornly, obstinately or perversely". It
does not include any act done negligently or involuntarily. The deliberate conduct of a person
means that he knows what he is doing and intends to do the same. Therefore, there has to be
a calculated action with evil motive on his part. Even if there is a disobedience of an order,
but such disobedience is the result of some compelling circumstances under which it was not
possible for the contemnor to comply with the order, the contemnor cannot be punished.
Committal or sequestration will not be ordered unless contempt involves a degree of default

or misconduct.
Therefore, on the basis of above observations, the respondent’s action of passing a subject

termination order without affording prior opportunity to the Petitioners was justified as it
was not possible for the respondents to segregate tainted from the untainted candidates and
hence the Contempt Petitions were disposed of stating that such termination is not wilful

disobedience.
X —— 8



"You can only protect your liberties in this world by protecting the

other man's freedom. You can only be free if I am free."

~Clarence Darrow
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No Attorney-Client Relationship or Legal Advice

The content of this newsletter has been prepared by INTYGRAT LAW OFFICES LLP (Intygrat law offices) for
informational purposes only and does not constitute legal advice. The information on this newsletter shall not
be construed as an offer to represent you, nor is it intended to create, nor shall the receipt of such information
constitute, an attorney-client relationship as per the Bar Council of India's Code of Conduct. We hope that you
will find the information informative and useful, and we would be delighted to speak with you to answer any
questions you may have about our firm.

Internet users, subscribers and readers should not act upon the information on this newsletter, or decide not to
act based upon the information on this newsletter, without first seeking appropriate professional counsel from
an attorney licensed in the user's jurisdiction. Because the content of any unsolicited Internet email/other
electronic message sent to Intygrat Law offices at any of the addresses set forth in this newsletter will not
create an attorney-client relationship and will not be treated as confidential, you should not send us
information until you speak to one of our lawyers and get authorization to send that information to us. Please
understand that we cannot undertake a representation until, among other things, we are assured that doing so
will not involve a conflict of interest. We therefore ask that you not send us any confidential information or
information about any legal matter that may involve you without first contacting one of our lawyers and

receiving a written statement from us whereby we agree to represent or advise you.

Links to Third-Party Websites

This newsletter may contain links to third-party websites or other content for informational purposes only.
Intygrat Law Offices cannot control these third-party links or the content found therein. Intygrat Law Offices is
not responsible for the content of any third-party website, and the inclusion of any links to such third-party
websites does not constitute or imply any recommendation, approval or endorsement of such third-party

websites.

Limitation of Liability

Use of this Newsletter is at the user's own risk and Intygrat Law Offices expressly disclaims all liability with
respect to actions taken or not taken based on any contents of this Newsletter. The contents of the Newsletter
contain general information and may not reflect the most current legal developments, verdicts or settlements,
and neither the authors nor Intygrat Law Offices LLP make any claims, promises or guarantees about the
accuracy, completeness, currency or adequacy of the contents or information contained or linked to herein. The
materials on this website may be changed, improved or updated without notice. Robinson Bradshaw is not
responsible for any errors or omissions in the content of this website or for damages arising from the use or

performance of this website under any circumstances.

Intygrat Law Offices does not intend this newsletter to be advertising for legal services, but in some
jurisdictions, it may be considered as such. Any prior results described on this newsletter do not guarantee a

similar outcome. Results depend upon a variety of factors unique to each representation.
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